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JUDGMENT

CH. EJAZ YOUSAF, CHIEF JUSTICE.- This appeal is

directed against the judgment dated 30.3.2004 passed by the learned
Additional Sessioné J‘udge, Lghore whereby éppéllant Pervaiz Masih
- son of Ghulam Masih was convicted under section 302(b) PPC aﬁd
sentenced to life imprisonment. He was also grdered to pay a .s_um of
~ Rs.30,000/- as compensation to the legal heirs of the deceased under
séctibn 544-A Cr.P.C. Benefit of section 382-B C;'.P.C. was exkended
to the appellant.

2 Facts of the case, in brief, are that on 10.2.2002 _re’poﬂ was
" lodged b,); one Saleem Mésih withA»P.S. North Cantt; District Laﬁoré
Wﬁerein, it was alleged that on ie. 9.2.200? at about 5.00 p.m. the
complainant’s sqn namely Shan Masih; aged about 8 years, héd govnc‘
out of his house, but did not return. He was accordingly .sedrc.hed,‘_but
©in vain. \On 10.2.2002 his dead body was, however, found lying in an
abandoned house be.longing to one Javed alias Jaidi Pathan in the

tondition that the deceased was murdered with a sharp edged weapon
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: by _inflictir_lg iriju_ries on his neck. It was suspected bythecomplamant
that though he had no _énmi_t.y wiﬂi. any body- b_ut'hié son 'niight Ahavé )

Jbeen killed by some one, after c_ommii_ting vsodo”r_r'iy_oni- hlmOn the

 stated . allegation formal FIR bearing No.78 'détéd 1022002was
i registerez_d at thevsaid po!ice' station -under section .30_2 PP'C_,»‘; and

invest_igation was carried out in pursuance'theréof. On thie com ple'tio'ri""

. g,

of investigation the appellant was chgllénéd to the Court for trial, © S
3. V_Chargé wasve;cc()rdihg'l‘y framed against the éppel'lént to Wluchhe :

" pleaded not guilty and claiﬁméd trial.

4. At the trial, the prosecution in order to prove the chargé amsl

substantiate the ;allegétidn leveled against the ‘appellant ucedlS £

 witnesses, in All. P:-W.1' Dilawar Hussain, Constable was ori 21.3:2002

7 <

entrusted with a sealed parcel said to contain blood stained “chhurri’ fm  7 

g 'on»Ward transmission to the office of the Chemical»Ekﬁminer;"Which he - S

- delivered intact, on the same day. P.W.2 Ali Ahmad, Constable; was

on ‘14.2-..2(1)02', entrusted with sealed parcels said to contain analswabs

~ as well as blood stained earth, which were delivered. by him-ini the -
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qfﬁce ,'of the Chemical Examiner, Punjab, Laho’re, on the next day, |
intact. P-.W;3 Muhammad Ashraf deposed tha't\ on 10.2.‘2002‘dead body
- .ef ,thve deceased alon_g@ith his last worn clothes were handed e'ver'ﬁ_ to
him bj} v.t'he doctor. He was declared hostile and was ,allewed to.«bev
crdse-exami:ned. In the course of his:crose—ex_amination fhe’ ‘\gvitne_es
| s}tatedvth_at he had }handed over the last worn clothes received by him
dfrom. 'the doctor to ‘the 1.0. P.W.4 Muhammad }Afza.l,'l\‘/_lueharrir Head
‘ Codsiaple, deposed that he had kept, m safe custody, the p.arcels said to
contain blood stained earth, ‘chhurri’ and an'al»v'ewabs before handidg
_the eame over to other witnesses for onward transmissien to the.ofﬁvce
of the Chemical Examiner. P.W.5 Liaqat Ali is'a'marginal wifnessef'
“the reeovery m‘em(v),' E_xh.PB vide which crime ;v,veapon ie. ‘chhurri’
. was .r'ec.overed by the police at the instanee and pointation of the -
appellant from the house ofene Javaid alias Jaidi. PW6 Saleem Masih
. iSvthe complainant,. He, at the trial, reiterated the versbion contained in
ehe ‘FIR. P.W.7 Rehmat Masih had .identiﬁed dead, body of the"

deceased. He is also a marginal witness of recovery memo Exh.PD vide



J.Crl. Appeal No.194/1 of 2004 5+ -

~ which bleod stained ¢érth Wasrtake:n into POSSéésitin tby | ihepogm ﬁe o

: thie plgce WFere; deqd body was .féupd Iyif_\'_g'. PW8 Hameed-ud~Dm
Ctishi, Draman, had prpared s plan f the oourene i
. .Ei(h.PE and’_ 'E'xh;PE{ 1. vP."W..9\' Mu_fné‘mr?lad AnWaf ha don thebaSIS of
complaint Vi.e. EXh.IP_C ‘regist;er?d_ fhe —for;ﬁal FIR i..e.:- EthC/l Pw 30 |

Ghulam Abbaé,_ASiI deposed that the. ;ai)pel'lant,f’whil‘é;h’i custody\m '

~ case FIR No.78/200i, had méde' displOsure'regarding"'mﬁ‘:rdéi of the

deceased. P.W.11 Muhammad Arif, ASI- while “corroborating ‘the -

~_statement of P.W.10 deposed that on the said glhte‘ appe"anthad,Whﬂe

N
SR

" béing ihtgnog;lﬁed; cohfeséed hi§ 'gﬁilt -fegardin.g killing Qf the d :";:
| Shan vMals'?h-.‘ P.W.l-i Gulam »Résoél is fa- r?xargfinél ~wntﬂeS$dfthﬂ
pbinte;tioﬁ mgfno of "the: pléce '7of' (_)cw:rréh‘ce' iv.'é.' EthF PW’H
.!lussaiq llai_.dcr., S.I, ljﬁd .- .pv_arl'i.u‘.ll'y -il_nVes'{i.g\,aléd“ thc (,nsci T‘W4
, ; Muhgmméd lmtiaz’ hacll, at ihe’ t.l‘.'ial, ;varovvela'd‘t'hé postmonem ?epﬁr“e 'A

_ ExhPV/. as well as the diagram Exh.PJ/2 made by ‘Dr.Shafique

-

Hussain Zaidi, De_mostratOr, Department of ForensncMedicmeand
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Texicology, K.I:.Medical College, Lahore. P.W.15 Ashiq Ali, S.I. is,

| the anestigati;}g Officer of the case.
5. - On the completion of the proé_ecﬁtion evidience the‘ ap[,)éllant was |
examined under sec;ion 342 Cr.P.C. In his ;above statement 'th-e
appelAl‘ant denied the. charge and pleavdea innoceﬁce. In answgr to the
questiqn as to why the PWs deposed against him he pleaded that it wés
a blin@: mprder and the appellant was falsely implicated in the ca.sé'b‘.y

~the police in order to cover up their inefficiency as they failed to trace

out lhe_ real culprit. He, however, failed to lead nhy 'cvid'cn_éc. in his
) d;:lfence. or to appéar as his own witness in terms of section 34-0(_2) 
Cr.P.C.

0. {\}ﬂet‘ hearing arguments of ilw learned C(')u‘nscl for lvhc parti’es.‘,
the learned trial Court cn‘nvi'clcd the :|ppcl|nm and SCIiIL‘I\CCd_h’ihl to (ilhc '
puniéhmenls as mentioned in the opening, para hereol. However, I\;‘ was
acqﬁi_ltcd of the charge under chti(m 377 PPC, for want of proof. s

7.  We have heard Mr.Bilal Saced, Advocate, learned counsel for

the appellant, Mr.Aftab Ahmad Khan, Advocate, learned counsel for
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the Statg- aﬁd l'iav}e also pérﬁs‘_ed the entifg record wnh then' assnstance’
éqrefplly.
8. ' Mr.Bilal Saeed, Adv§Féte_, learned _cbunsel fér thé :appeliant hai%;” :

" inter-alia, contended thaf the -so-,calle(i _dis'closure/confes_sion’ 'ma(!e by g
the,appellant while in cgstody of policg bein_g in,%ldmissi_‘blé it}_.e;_idence_
could not have been. viaken as aﬁ incfixninating circuiﬁsfaﬁéé agéinsg. thp : 2
appeliant in view of the bar cdntain'ed- in Article 38 of theQanun-e
.‘ Shahgdat Order, 1984; 'that in--‘ ihe- 'a'bs‘ence‘ of dire#t 'o;r'l substantwe
% evidénce, co:jvicgion could not h‘a\}e Ecen.r_ecor-ded"ngainstih.é. appellam 3
_ on the basi; pf thé gvideﬁce-of-recovery of ‘Cthrri"'oﬁ]Iy- be cause the "
same being ev_‘ide‘nce of _pqrgly of cdrroboratory. nature ?Was notcapable L
to ‘bring home cha;ge against .tﬁe app‘éllént;. thatne;fther Semlogist
_ _rcpﬁrl was cxhibitcd at thc;ria!, 50 as to |)l'giv¢.tv|1:|l ‘chh\(in‘i’\&aéjl:)-llmé__d. v
stained hor réport qua aﬁél swalis ".wer'é- préduééd. t9 prove that the
,moti-\/é glleged l?y the prosecution i.e. th’at the murderwascommfttedto

.- conceal the offence of sodomy, was trie.
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9.’ | Mr./\ﬂa.b Ahmad Khan,)\dvocéle, learned counsel for the Siate,
on theA other hand, while controvertjhg the contentions, raised by the
léamed_ cdunsel for the appellant has submitted that sihce% appellaﬁt,
while ‘in custody .in anotherA case, had made disclosur‘vé regardihg '
comnﬁssio,n of the offence in the instant case and in pursuance thereof
also _gof recovered the crime weapon from his hoﬁse, therefore, he Was |
rightly conviéted for the offence. He, however, candidly conceded thgt
Serol?gist and Chemical Examiner’s reports were not pl;Odl:JC.ed,t at the
) ) .
trial. He also found great difficulty in rebutting thé argUment thaf '}hé
_ disclosure r.egarding commission of the offence, allkegedly made by.‘.‘thé
._appe_:llant before the police officers, and that too, whilé“in custody of

the police was inadmissible.

10.  We have given our anxious consideration to the respective

contentions of the learned counsel for the parties besides, perusing the
record of the case, minutely. Admittedly, the occurrence, in the instant
case, is u_nséen. Neither any body was named in the FIR nor suspected

and there was no clue as to who was responsible for the murder uptill



‘Order, 1984 challenged admissibility of the confession allegedly fnads

by the appellaht before the police officer.

“exception to the rules contained in Articles 38 aﬂd:39'.9f”ﬁ,‘ej Ot‘ﬁ e
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i

15.6.2002 When the appellant who was alréady;ih- quétod&-c{f thepolice,

-~ in some other case, allegedly confgs%sed his guilt and -ﬁpadé discipé‘ﬁrefto- ;.;

the police regarding murder of Shen Masih. The confessmn/admxsswn

of guilt by the aﬁpellant has been mainiy ife_liéd u’-ponby_-'the prosecuﬁnn.
\ A ) . ; o )

to prove its case though memo in pursuance ‘theteof was ‘_nb;ithér

prepared nor"produced at the trial. Learned coynsel for ‘the appellan;,

has' in view of the bar co_ritaihed :in Article 38 of the Qanun—e-Shahadat

It ‘may be noted here that as per Arti'clef38j0fyﬂ‘f&i":

Shahadat Order, 1984 (hereinafler. referred to as “the- Order")-np

confession made to police officercan he proved against an acciised of

_any offence whereas, Article 39 provides that, subject to Article 40, no

"confession made by any person whilst he is in the custody ofapohce

» o

ofﬁcef; unless it be made in the immediate ~'pi¢sep¢e of a Maﬁistrate, “

~shall be- proved against'_him. Af{tiqle 40 of ‘;thE_Ot;déf_?’i;: whichis an

S
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proyides that when any fact is deposed to as discovered in consequen_cle
of the information received from a person éccuged éf z;qy offence, in
‘the custody of 'police, so much of such informatién, whether it amounfs
to a confession or not, as it relates distinctly to the fact thereby
“discovered, may be proved. Normally, Article 40 is pressed into service
when | regovery of any incriminating aniéle, or dead body of the
deceased in case of murder, is recover_ed by fhe police officer at thé
| instance of an accused and in conse(juence' of the informationv received
from him which, at times, may tantamount to confession és well, but iif
nothing in pursuance of the information so received is recovered or the:
L ;
informgtiqn., received is not ‘connected with the recovery madg, then
such- information whether it gnnbllljts to confession: or hotwo’qld be
inadmissible. Though, it has to be, keeping i|.1 view circumstances of
~each case, decided by a Court as ‘to what portion of 'tlie statement of a
witness' is admissible and no hard and fast rule can, i’n'tvhkislvregard, be

-~

laid yet, it can be safely concluded that if no “fact” in consequence of
. ‘ A

the information received from the accused is discovered then statement
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- of the 'witness.wduld- not, to that extent, be admiSsi‘ble‘be'éa‘.us_;éfiﬁhat\;ts,f X

allowed to be proved under section 40 oF“the'Ordéf"‘}-i?s:the'infdﬁﬁéﬁf@p’

N

| received by a police officér or any part thereof -,which'relétéé" dlstihctly :

| to the fact thereby discovered. Meaning th_ereby }tliiat-po_lice_ldffwe;”:is

not allowed to place on record merely the fact of his havi‘ﬁg‘ received

same information but the information must relate to the discovery of

B

7

“the “fact”. In.other words the i»nfdﬁn'étidnvﬁéo received must directly * -

connects the accused with the object recovered.” Here ltwmﬂdbe 5

advantageous to have a glance at Article 40 of “the Order” which-reads.

._as follows:-
“Article 40. How much of mformatmn recelved from i
"~ may be proved. When' any fact is deposed to as d:scovereé

.comequence of information recewed from a: person aecu ey ¢

‘any offence, in the cuqmdy of a pohce-ofhcer, S0 much of su

mlormatmn whether it amounlq 1oa uml’cqsmn or nut, as 'relmé

distinctly to the fact ther cby dmwvcn ed, |my be provcd ", e

In the instant case, P.W.10 Ghulam Abbas, ASI has stated that aceused

- was un‘iderv arrest with Ashiq Afi, S.I. when on :lv5.6...2062.:'at, abﬁutﬂlw
" EEEPEEIE T . P e PR

o’ clock in. lns i.e. thc witness's: plcqcncc he m'\de confe«mnﬂ\a\ e .
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had ’commit'te.d .qall-.e-/\md with ‘chhurri’ by cutting neck of Shaﬁ
Masih dejceased. P.W.10 has not stated as.to whether i.n pufqunée of
th¢ abovg digclosure/confession the crime w.eapon,\i.e.' “cl'_lbur'ri’{,’. \yas
gotbre'co_vered by the appellant or not and similar is the 'statemgnt of
p.w'.n Muhammad Arif, ASI. P.W.12 Ghulam Rasool has s;ated that
' 'whi‘l_é in clt'lst‘ody with Ashiq Ali, ASI, the écu{séd had al.sc.)l, stated that
| he had _committgd Qatl-e-Amd of Shan Masih with “chhurri’. Hé hés
' addéd. that the I'O_' had, in his 'pfesence, prepared the ‘mx.e’mot of ther
.,pointati(')n of'pléce of occurrence i.e. 'F,xh.PF butv hé, ’lqo, is silct;t with
,re"g»arnd to the recovery of »“chhurri”. Further, in the courAsevo:f his_c;‘pés-
examinat‘i(l)h he hﬂas stated that on the same day accused hgd made
disclosure and‘ got rec\overed the weapon'm.P offence i.e. “chhurri” fré:ﬁ
his own house but it is not clear from hiS statcment that the disclosure

made by the accused was with regard to the murder or was related to
the fact of concealment of “chhurri’. P.W.15 Ashiq Ali, S.I. has stated

that during investigation in cas¢ FIR No.96 of 2002 accused Pervaiz,

Masih had made disclosure that he had commitied murder of Shan
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Maaih, deceased ‘in case FIR No.78 of 2002 At ﬁi;;.'m Junuu.e 'ln ﬁ
.objectioh was ‘raised by the Iearned c_ouhsel fcr'thei appellaht _that ;he{ _

~ above portion of the s_tatemerh was inadlhissible in ev.i'dehce bht} the
wi"tnessv went on saying that accused present in the Courthad further
~made a ,di_sclosure th’at:. .he would get recuver t|1e_weap0‘n' of offencel'.
used in.m.urder‘ of Shan “Masi'h and on 1332002 hem fact got
recovered.“chhurri” vide Ekh.P.4 lfr’om ‘th-e counyahd 'o_.f,.h_is h(_)’us_'e,._’. It
. de‘ld be beneficial to'repr_odhceherein' belcw the.rel.evan_i‘phrt‘ioh'cf‘:’_
his stalcmeht which reads as follows:- -

_‘Qymlg_mvestl&tlon of case FIR No 96/20()2 the accusedn'

Pervalz MaSlh had made a dlsclosure that he had commltted_“."

murder of Shan Masnh deceased of case FIR No 78/2002

. At this stage, learned counsel for the accused has ralsed
objection that confession before the police IS'adm_ISSIMC‘"t’md_CI‘. -b:"

~the law. The accused present in the Court had further made a

 disclosure that_he could get recover the weapon of offence ~lmul

_ in the case of murder of Shan Masih. On 13.3.2002, the accused =

while in my custody and was on physical rém"zin‘d and -was5unde|?'
' 'nvestigatidn of the. present case had Qomted out the chhur[ :

Exh.P.4 ftom court' ard of hIS/OWll house from southem_snde of -‘

courtyard of his house and I in_the pr esence of wunesses namely”, e

| ~ Liaqat Ali and Ghuiam Rasool had effected recovery of .chhum_'“_

Exh.P. 4 and the recovery pr occcdmg was incor pm aled by me ln
~ the memo of recovery Lxh l’l)

Underlmm;,_ls ours.
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From perusal of the above portion of P.W.15’s s_talt'ementt particuiarly
the underlined parts, it is quite clear that the witness talks about two

disclosures; one made before him regarding murder of Shan Masih and

set;ohdly ~with régard to concealment of the weapon of offence, hence, | |

A

‘see force in the co‘nte‘ntion. r'éise’d by the léarned counsel 'fo‘r the
appell.a‘n't’ that so far as the ’(‘lisclosure‘ made by “hi‘m V\./ith‘ regard‘ to thc‘ '
mﬁrder of Sbah Masih 1S c'oncerned,rwh‘ich ‘am(.)unts to ponfessi_on
Voltherwise,vwas inadmissible in view of the clog contai‘hed in /\rticlcé :
38 :m"d 39 of “the Order” as in p‘ursuuncc thereof” i‘m “faet™ was
d'iSCAOVerectlﬁ Hov?ever, éubseque"'n'tkpart of his statement whic.H re[ates to
thevdisc‘losure regarding concealment of “chhurri’ is concerned that was
admissible P.)ecausc the weapon oij offence was .rcc'()-vér'e.(l in puréﬁénce
' .tllci‘C()f,,.l lnwc?cr, we are afraid the evidence ()l;illc recovery nl.'crinu.'
weapon by itself being evidence of purely of C‘()l‘l_‘()h'()_l'al()l‘y. na'ture,b in
.t'he aleenceb'of any direct or substantive évicience; al‘one?was not
sufﬁéient to bring home Cllarg§ against the 5pbé||ant, particﬁlarly when 

neither Serologist’s report nor Chemical Examiner’s reports weye
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- produéed or tendered in e?idenée. s0-a§ to préve that the %‘éhf;urrif’,glas
blqod stained and if it was 5o, irt had hqnﬁan t:)lln(_)od anjcii"wgsbbf _tl"n.el: s_algi.el i
j g'roup-.a.s was of '#he déc§a§ed._' e -
l»l.. Itis wéll—establisheirthat qniess substaﬂtive_ér direct _gvithie_nc.e.is o
availablg conviction cannot -be ba_sed'.on. ainy'o:t'her ‘t'y‘pe"(")f ,g'y'id:cnée; _
howsoeVer, convincing it ﬁlay be. Reiiahce in ﬁhis rega_rd_may be.'pl_aced"- ..

on the case of Muhammad Noor v. Member-1, Board of Reveyiuc;3- '»

.0

Balochistan and others repbrted as 1991 SCMR 643 wherein tﬁc

Honourable Supreme Court of Pakistan ‘was pleased to lay down as -

under:-- - . .
%
"‘The answer obvmusly is in the negatlve ‘We: say because none

of the pleces of evidence relied upon is a subslantlve plece of

evndence and so long a substantive or direct ewdence is. nnt *

av'ulable no othcr type. ol cvulc,nu. howwcvct umvmung, |l"_ '

nmy l)c can be IL|lL(| UPOI OF ca lmln the basis of umvu,lmn

' ,‘lnithe case of Qalb Abbas alias Nahola v. The State -_,feporte'd‘._‘a“s ) 997

SCMR 290, the above view was affirmed. Thus, in the c’ircf:um"'s'{anc'"e:s‘_l__»f'_-' s

of the case conviction and sentences recorded: against. the appellant

cannot be sustained.
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‘ Siﬁce it is not possible for a Court of law o r.ecord cu‘nv'icli('m_'o'n ,
mérg conjec‘turgs - hypothesis, .t'her'el‘ure, we, in vi’ewtof. E\lséyh
‘discussio‘n,' | have‘ been left with no option but tf) | ﬁold"_tliét the |
prosecutiqn has miserably failed tb prove its case a?gainst t/heAv;’ippe‘illant.k'
| In this_' éaSe, there is room for d()qbt; benefit whereof, must go o t‘hre.
‘appellant, Consequently, this appeal is accepted. .Thé convictio'n' and -
_sentencés recorded against appellant Peryaiz Masih sOh"df' Ghulém

Masih by the learned Additional Seésions .ludbg,.e‘, LLahore vidéjudgmel}f
rdutc'd 3().3.2_()(.)4, are set aside ‘a.nd he is :\C(lllitléFl of the charge. ‘Ic sl-\:vlll
be releésgd forthwith, if not required ?n any other case.

These are the reasons of our short order of the even date.

2 d

( Ch. "‘,ja'l: Euusn )
_ ,(‘hicl".luslicc

( Zafar Pasha Chaudhry)
Judge '

Islamabad,dated the FIT FOR_REPORTING
18" April, 2005 | =

¥k
ABDUL RAIIMAN/* CHIEF JﬂSTI_CE
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