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JUDGMENT 

cu. EJAZ YOUSAF, CHIEF JUSTICE.~ This appeal IS 

directed against the judgment dated 30.3.2004 passed by the learned 

Additional Sessions Judge, Lahore whereby appellant Pervaiz ~1asih 

son of Ghulam Masih was convicted under section 302(b) PPC and 

sentenced to life imprisonment. He was also ordered to pay a sum of 

Rs.30,000/- as compensation to the legal heirs of the deceased under 

section 544-A Cr.P.C. Benefit of section 382-B Cr.P.C. was extended 

to the appellant. 

2. Facts of the case, in brief, are that on 10.2.2002 report was 

.. lodged QY one Saleem Masih withP.S. North Cantt; District Lahore 
\ 

wherein, it was alleged that on i.e. 9.2.2002 at about 5.00 ' p.m. the 
. , 

complainant's son namcly Shan Masih, agcd abollt8 years, had gOlle 

out of his house, but did not return. He was accordingly sea'rched, but 

in vain. On 10.2.2002 his dead body was, however, found lying in an 

abandoned house belonging to one Javed alias Jaidi Pathan . in the 

condition that the deceased was murdered with a sharp edged weapon 
. . 
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. , 

that though he had no~nmity wi,thany body .~ut'his son 'might .have 

, . 

. been killed by some one,~afterco1nmittingsodomy on him. 'On 'the 

, .. 

·stated. allegation formal FIR bearing · NO.78 ·dated ·.·10.2.2002' waS 

. . 

registered at the said police station 'under section J02PPC, QnCJ · . .. . 

investigation was carried out jn pursuance thereof. On tHe COltlpleti()n': 
.. . / . 

i 
/ . 

ofinvestigation the· appellant was ch~llaned to theCout;1 for trial. .. 
. : . 

.. 

3. Charge was~ccordingly framed against the ~ppenantiowhicbb:e 
. . . .' . --- . ' . -- . ~-

. plea~ed not gui.1ty and daim~d trif'l. 

4. . . At the trial, the prosecution in order to prove' thechar"gC:!;~.; . .. 

substantiate the ~allegation levefed aga,inst theappeUantproducedl? .•.. 
. . ', \ ., ~"-' .~- '\: 

witnesses, in All P:W.1' DiI~war Hussain, Constable was on 21;3;2002 . . -~ .' " . . . ' . - . 

~ . '. 

~ntrust~d with a sealed parcel said to contailJblood stained~clthlirri,;f9f •• . .. ' 

onward transmission to th~ office of the Chemicai·E~aminer/Whiehhe .' . 
~, . ~ . . 

.'. 

-j.' - , , : , ' . 

as w~1I as blood st~ined earth, which- were deliverecl byhim.iri · d~~: ~ .. . 

I ", . 

, . . -. 
. < 
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office .of the Chemical Examiner, Punjab, Lahore, on the next day, 

intact. P.W.3 Muhammad Ashraf deposed that on 10.2.2002 dead body 

·oCthe deceased alongwith his last worn clothes were handed over.. to" 

him by .the doctor. He was declared hostile and was . allowed to be 

cross-examined. In the course of his~'cross-examination the witness 

stated that he ~ad handed over the last worn ~lothes received by him. 

from the doctor to the 1.0. P.W.4 Muhammad Afzili, Moharrir Head 

Consta?le, deposed that he had kept, in safe custody, the parcels said to 

contain blood stained earth, 'chhurri' and anal swabs before handing 

, . 
. the same oVer to other witnesses for onward transmission to the office 

of the" Chemical Examiner. P.W.S Liaqat Ali is a marginal witness of 

the recovery memo, Exh.PB vide which crime weapon Le. 'chhurri' 

was recovered by the police at the instance and pointbtion of the' 

appellant from the house of one Javaid alias Jajdi. P. W~6 Saleem Masil;t 

is the complainant,. He, at the trial, reiterated the version contained ih 

the FIR. P.W.7 Rehmat Masih had identified dead. body of the 

deceased. He is also a marginal witness of recovery memo Exh.PD vide 
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,. . - . , ,- .' .,', . - "., ," . - ' .... . , ', : ~.: ' . - , ~ ' . - '-" " ":'-~- ,; ~\',' .. :-:' .;,', :" ""<:~->:'.:;~ . .':; '" .;/:-~ ": 
, which blood sta,ined earth was taken into'possessionby 'thepOlte~f~,.; , :' :' '< 

. ' . ' . .. - '. ~ ~ . ' ", ' ~( ' ..... :.- ;". 1- • "" ,. : 

. ," . ~': 

the place where, dead body Was found lying. P.W.8Hati1eed-lId..oh~ ;, 
.; . . . . . . . . .. .. 

. : :. . . / ,-
'". ' ... " . . " :::-. 

Chishti, Draitsman, had ', P!:pared 'site' plan , of the oCcurr~nc~i~/ ' 
" , . " 

~. -.. 
" 

'Exh.PE and Exh.PE/l. P.W.9 MllhammadAnwar had :on ttterbi~i~ ;tif:. ' " 
' . .~ .. 

complaint Le. Exh.PC registered the formal FIR' i.e. ' E~h.PCll .. '.W~·"O,/ ':, 
. . '. . . ' . . . . . ' . " - . -

, , , ' , .' ' , \ ' . , . 
.. ~ " . . ~ -

Ohulam Abbas, ASI deposed that the appellant, while -in custo~Y' b~ ' " 

case FIR NO.78/20T had made dis~losure regarding . mW"der <if th~ 

,deceased. P.W.II Muhammad Arif,~SI , while ·cdrrobc)r3tlrtg,:· th~; ' ) 

.' ". " .,',-:- ), 
l ' 

. statement of P :W.19 deposed that ()fi~he 'said dateappellnht' h~d~Wb'tie " 
. . • . .' '. . '. . . . . .. '. : " , "" . , - -' ,:" ' :" t 

being interrogated, confess~d his 'gUilt regarding killing of the d~, ; 

-:: t. '.,' 

Shan Masih, p.w.li Gulam R,asQol .IS ' a· marginal ~itries~ :· (jf :l~~ 
. ' .. , " " ':" -:. ' 

:', -. ,"" '-, -~ . :--\ :. : :.-:, ;,~. ,.- :.: 

pointation memo· of the place ', of occurrence i.e~ 'l!x1t;PF: :'P';:".:~fl 

. ,- .... " .' :: . 

~Iussain Ilaidcr, SJ,.had parlially , jnvestigat~d ' tf~c' c~~c{ ~~W;.~;4 

" 'Muh~mmad hritiaz had, at the ttial, proved thepo$tJl1ortettfie~J~¢. ·, 
, .' .:' . ;' - .~ . 

T'" • .-' 

Exh.PJ/. as ,well as the diagram · Exh.PJ/2 - made:'by ~Dr.S~~; ; 
,' .. :~j, .~ ,-', 

. ,. . . ,t"" '.' .;:" . ~:,, : _, 

Hussain Zaidi, I?emostrator, ,Dep~rtm¢nt " ' Qf'F9tensic ' ~icin<e ,~~a 
. . . . " . ' . ' . - ~ - ;'~ ~ 

" " .. ~ . , 
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Texicology, K.F.Mcdical ~: ()lIcge, Lahore. P. W.I 5 Ashiq Ali, S.L is ' 

the Investigating Officer or the case. 

, , 

5; , ' On the completion of the prosecution evidence the appellant was 

.' 
examined under section 342 Cr.P.c. In his above statement ' the 

appellant denied the, charge and pleaded mnocence.lnanswer to the 

, question as to why the PWs deposed against him he plea~ed that it was 

. . . . ' . . ' 

a blind murder and the appellant was falsely implicated in the case by 

, th~ police in order to cover up their ineffid~ncy as they failed to trace 

out the real 'culprit. lIe, however, I~\iled to lead any cvidclH~C \H his 

defence or to appear as his own witness Itlterms of section 340(2) , 

Cr.P.C. 

6. Aller hearing argulllents of the learned counsel fIJI" the parties, 
. 1 ... 

t'~e learnl'd trial ('ollrt c()lJvi~,ted the appellant mid scntenced himtothc ' 

punishments as Illcntioned in the opening para hereof. I lowe-vcr, he was ' 

acquiHcd of th.e ckngc under scction 377 PPC, for want 0[':'1'001". t ,. " 

7. We have hcard Mr.Bilal Saeed, Advocate, h~arned c()unse:! , for 

the appellant, Mr.AI'tab Ahmad Khan, Advocate, leametl cOllnsel I()r : 



J.CrLAppeaINo;194IJ of2004 . ' . T ' 
\ \ 

carefully. 

. .' . 

8. . " . fv!r.Bilal Saeed, Advocate, learned counsel focthe appellant has; 

'. inter-alia, contended that the so-:-called disClosure/confession' made by 

the appellant white in custody of pol ice being inadmissible inevidence .. ' 

could not have been taken as an incriminating circumstanc~ against tI~ .·' 

. , . 

appelhmt in view of the . bar contained in Article 38 of theQal1UR~-
'. '. ' 

. Shahadat Order, 1984; that In the absence of director" substantive 

' . . 

' evid~nce,conviction could not ha~e b~etlrecordedagnin!\t1he, n~p~Unnl " 
. . -- - ' . ~ . 

" on ~he basis of the evidence of recovery of 'chhurri'orily :becau~ die:, ," 

same being evidence of purely of corroboratorynaturewa~not 'tapable, . 

. '" . ' 
. . . ' . . . J' 

to bring home charge against the appeUant; that ;netther Serc,lt,gis( 

report was exhibited at the trial, sons to pn)vethat '~hhll'TI·'w~S ~ (lll)(ld . ' 
. . " . . "' .: ' . . 

,':. . : ' . ", 

.: ," . ... 

staine~ nor report qua anal swabs 'were produced, to 'pr?vetilatthe ," 

': : : ..•. 

" motive, alleged by the prosecution ie. that thehlufderw'as. 'cdrnlllJtte<l'(Q '.' 
, . .. . .,. . . . - , . '. .- ~ ' . .. .. -.', "' 

' . '. ' . .' .t .• ", _ . 

. conceal the offence of sodomy, w~s tr(j~; . .. '. . ' "." '.' . : ~ ' . . 

-.):' 
p'': 

.... . 
- .... 

. .... , ", 

,r 
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9. Mr.Aftab Ahmad Khan, Advocate, learned counsel for the State1 

on the other hand, while controverting the contentions, 'raised by the , 

learned counsel for the appellant has submitted that sihce appellant, 

while in custody in another case, had made disclosure regarding 

commission of the offence in the instant case and in pursuance thereof 

~dso got recovered the crime weapon from his house, therefore, he was 

rightly convicted for the offence. He; however, candidly ,conceded that 

Serologist and Chemical Examiner's reports were not produced, at the 
( " . . 

.. -.:,. 

trial. He also found great difficulty in rebutting the argument that the 
, ' 

disclosure regarding commission of the offence, allegedly made bY'fhe 

, app~lI~nt before the police officers, and that too, while in custody of 

" the police was inadmissible. 
-! . " ';-~ 

LO. We have given our anxIous c('insideration to the respeptivc 

contentions of the learned counsel for the parties besides, perusing the 

record of the case, minutely. Admittedly, the occurrence,inthe instant 

case,is unseen. Neither any body was named in the FIR nor suspected 

and there was no clue as to who was responsible for the murder uptill 
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15.6~2002 when the appellant who was already in custodyofth~P'OIi:cl;e~.' ," 
.' - , ' , " ;' -"",,-; ' 

in some other case, allegedly confessed his guilt and made disclosure to 

, . ' / . . . . '. " , -,. - , - " - , ,- : 

the police regarding murder of Shan Masih. Theconfessi6n1adtllisSion ' . ,'-. ' . - -. " :_,' 

. r ~ 

of guilt by the appellant has been mainly reli~duponby the pros,ect-tiQlf' 

\ 

to prove its case though memo .in pursuance :theteof was neither 

prepared nor produced at the triaL Learned cOllnsel for the appellant , 

. has' in view of the bar coritainedin Arti~le 38 of the Qanun-e-Shanaclat 

Order, 1984 challenged admissibility of the confession allege<llY:' __ , ' 

by the appellant before the police officer. 
;-. ; ~-

It may be noted here that as p~rArticle 38of 'th4.t:~ 

',. 

ShahadatOrder, 1984 (hereinatler. referred to as "th~ ' qr~!)i~ 

confession made ,to poli~e officer 'can he proved agflinst'afl'a~tt~' ()f> 

any offence whereas, Article 39 provi~lcs that, sllbject1loAt{icle:4tJ.;t~, " 

confession made by any person whilst he is 'in thecustody~f ~p()IiCe' 

" 
offic~r ~ unless ,it be made in the immediate presence ofa M.ls~, . 

. ' . " '" . . " - -. -' -. - , .. 

shall be proved against him. Artiqle 40 of ~the O~der",wbicb l~ :'an ' 
, ; . . 

I , ' ' " " ' ,,<, < 

, exception to the rules .contained j~ Arti<;les 38 and .39<>f·~lhe'O~~!k: " 
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. providesthatwhen any fact is deposed to as discovered in consequence 

of the information received from ' a person accused of any offence, in 

the custody of police, so much of such information, whether it amounts 

to a confession ' or not, as it relates distinctly to the fact thereby 

discovered, may be proved. Normally, Article 40 is pressed into service 

when recovery of any incriminating alticle, or dead body of the ' 

. deceased in case of murder, is recovered by the police officer at the 

instance of an accused and in consequence of the information receive,d 

from him which, attimcs, Illay tantamount to confessjon as well, but if 

nothing in pursuance of the information so received is recovered or the ' 

. . I , 

information, received is not connected with the recovery made, then 

such information whether it amounts to confession· or not would he 

, 
inadmissible. Though, it has'to he, keepillg in view circumstances or 

. each case, decided hy a Court as to what portion of the statement of a 

witness is admissible and no hard and fast rule can, in this regard,he 

laid yet, it can be safely concluded'that if no "fact" in consequence of 

\ 

the information received from the accused is discovered then statement 
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y. 

-~. ' ". ". " ".~. 

.1. -. -- " '. 

of the witness wouldnoi, to that extent, be admissilble'b&al1s~':what~ii / 
. ,,', , . •.. .. . :" . -, """ - -". ". ,- - .' - ... . - - . :: .- ... " --~- :' '-,', ,,,' 

allowed to be proved under sectiOfJ40 of"theOrder~"is ;the'inform~tj~11 

received byapoJice offic~r' or any part thereofwhich relates dlstlhctly .. 

to the fact thereby discov.ered. Meaning thereby lnat policeofflCe.r is: . 
\ . ~ ' . . . 

not allowed to place on record mere.ly the fact of his having' received 

. . . 

same . information but the. irif9rmatioll must ' relate to thedis~overy· of . 

. the, ','fact". In. other words th~ infonnation so received .mustdire~t1y:·1? 

connects the · accused 

advantageous to have a glance at Article 40of"the ·Otder" ·'Whlcb·tEitl;ds "; 
, , ' ; " ,,' .- '. -" .. 

as foUows:-

~~ . : .<.<~ .. ".: 

any offence, in the custody ufn potice.o:omcer,so · nl~lcb()t1~~diij;,,,c<; 

i1~ ftmnatioll,whetherit mnoulil~ -to' ac()nr~s!'JiOll' or .Ilt!t~.~~:~tnt~~;'~~\ · 
. " ""' , .: "- ~:." ,, -' 

distinctly to the fact thereby djsc()ve .. c~, Il1{}Y bepf()y,ed.;~ ';'{):.~:,iX· 
. ' .. , - -'-"':'~',; .:, . 

.. 
'-., ',',", ' 

' ,':' +, '" 

..,/,:;;("',';"'; .... :" -- " .. --

. ..., ..... 
In the instant case, P. W.l 0 Ghulam Abbas, ASI.has f?tated that aceuse.d.· c' • 

A":", ~ { " ,. " 
• • - '-"',:''\>.'" 

was under: a~rest with Ashiq Ali, S.L when on 15.6.2P02.atttbout:tli,!,2;· • 
'. -" /~ 

/ 
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had committed qatl-e-Amu with 'chhurri' by cutting nec~ or Shan 

Masih de,ceased. P. W. IO has not stated as. to whether in pursuance of 

the above disclosure/confession the crime weapon ' i.e. "chl:lUrri~' was 

got recovered by the appellant or not and similar is the st,atement of 

P.W.II Muhammad Arif, ASI. P.W.12 Ghulam Rasool h'as stated that 

while in custody with Ashiq Ali, ASl, the accused had also. stated that . . , 

he hali comm'itted Qatl-e-Amd of Sh(J.n Masih with "chhurrP . He has 

added that the 1.0. had, in his presence, prepared the memo of the 

pointation ofplace of occurrence i.e, Exh.PFbllt he, too,is silent with 

, , 

.regard to the recovery of "chhurri" . Further, in the course of his cross· 

examination he has stated that on the same day accused had made 

disclosure and got recovered the weapon of offence i.e ~ "chhurri" from 

his ownhollsc hut it is not clem' rrom his statement that the discloslln~ 

madc by thc accused was with regard to the murder or W~\S related to 

the fact of concealment of "chhurri'. P. W.IS Ashiq Ali, SJ. has staled 

that during investigation in case JilH. No.96of 2002 accose<.t Pervab-, -

, , 

Masih had made disclosure that he had committed 'murder of Shnn 
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: .: .. 

Masihdeceased in caSe FIR ' No.78. uf 2ooi: At' thaf juncttu:e, . ~Il . , ; . 

. . . : ..... 

. . ". . . 1. " .. ' . ... . 
.objectjonwas · raised . by the le~rned counsel for the. appellant that the: . 

. ' .. . 
. . ". 

above portion of the statement wasinadmissibleinevidencebtit the· , . 
, . . . '. . _. . . '. . . 

. r .. . . . .. ' ; . ..• ' . 

. witness went oil saying that ~accused present in the Court had further ··.· .' 
. . .. . . .. ... .. . .'. - ' . . " . . 

m.ade a .disclosure that he would get recover th~ weapon of offence •. 

',- . ' . # . 

used In murder of Shan Masih and on 13.3.2002 he inlact .got 
,.: , 

.' .: . 

recovered ' "chhurri" vide Exh,PA 'from the ~ourtyard o(his house •. -It 

. would be beneficial to ' reproduc.C herein below therelevantp~rtionof' ' .• 

hisslalemel1t~hichrcadsas f()Uows:- · " .c . 

"During investigation, of case . FIRNo.9612002,d lhe: , acctis~d.' .> 

. . Pervaiz Masih h~d made ~ di~closurethat ,he , had 'committed' .' 
. . , ..' .. . : _. '. . . . - . . . .. ' .. . . -. .. _-

murder of Shan Masih deceased of case FIR Nu.78120o-:i. ., 

At this stage, learned counsel. . for ,th~ a~cllsed has raised " . . 

objection that co~fession hef{)re the police isadmissihle:under. '. ' . . ' . . . . ... '. " 

. lhclaw~ Thc <tcJ:lIsc~Lni~C~~Jlljil th~ Cllurl hadfurfhcr1l1ride' o ' ,'. 

disClosure that he could get recovcr the wc~,vo:n ' (')foncncc(lscd -

:~~::.::-~-~-;~~~-~-. :)-~ Sl~~-I~-~:~i;~-~~;.;;;GI~:-:~:u-~~ .' 
. . . . . . . . . .: .. - ' :/ .' . 

while in my custody and was on physical remand andwas ' uridel~ 

inv~stigation ~f tl~epresentcase h~d pointed cut the. chhUTfi ' . ~ 
. . ... . '. . . " .. . . ' . : :. ' ., . ' . ' ;, .... .. \ .... " ... ... 

. Exh.PA fmm courtyard of his/own house from southerns'i(ie',O:f .'. :' . . 
. - . . . _. '. . _ .' ,· f . .. -,: .. , ' ... . . . . 

courtyard of his house and I in the presence of wi in esses namelY. 

' .. , " ; " Ljaga~AIi and GhutamRasoo'l.luid effected rc!co~erYof :cllhurri, '· . ' • 

. Exh.PA arid thcrec<>very proceeding wasi.llcoJ~pOl',aie~byltie.i,n ' > . '. 
. . - .. . • '. . . .,!.. • . ". ' , 

the m~moqJrccovcry EX,hJJB. . ., . " ":' . 

. Underlining is ours . . .: . .. -. 

. .. ' 

., . 
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From perusal of the above portion of P. W.15's statement particulatly 

the underlined parts, it is quite clear that the witness talks ~bout two 

disclosures; one made before him regarding murder of Shan Masih and . ' 

secondly with regard to concealment of the weapon of offence, hence, I 

·see force III the contention raised by the learned counsel 'for the 

appellant that so far as the. disclosure made by him with regard to the 

murder of Shan Masih IS concerned, which amounts to confession 

otherwise, was inadmissible in view of the clog contained i~l Articles 

lX and ]C) of "the ()rder" as III pursuance· thereof no "fm;l" was 

discovered. However, subsequent part of his stat~ment which relates to 

the disclosure regarding concealment of"chhurri' is concerned that was 

admissible bec(llIsc the wcapon of offencc was recovered in purslHlIlce 

thereof. Ilowever, we (Ire ali'aid the evidellce or the recovery of {,~rinH,' 

weapon by itselfbeing evidence of purely of corroboratory nature, in 

the al,Jsence' of an\' direct or substantive evidence, alone, was not· 
\ 

sufficient to bring home charge against the appellant, particularly when 

neither Serologist's report lIor Chemical Exmnincr's reports wel'l' 
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, " 

j,,:,:, . .:. ...... 

produced or .tendered in evidence' s()as 'to pr()ve tha{the"chh~;rl" ~was ' , . ' 

blood stained and ifit was so, it ha<lhuman blood and Was of the same " " ' 

group as was of the deceased. 

11. ' It is well-:-established that unless substantive or direct evidence is '" .-.... :........ - . . . ' . 

. . . . . 

availableconvidion cannot ·be based on any other typeof.evidence; , 

howsoever, convincing it may be. Reliance in this regard may beplaced ' . . : '-

on the case of Mul).ammad Noor v.Me~ber-I, Board ,of Revetiue~ , 

" 

Balochistan and o,~hers reported as 1991 SCMR '643 wherein' the , 

, . 
' " 

II~n()urahle Stlp~cmc Court of Pnkislanwa~ pleased to, t~IY d~)\Vllas 

under:-

\ 

"The answe~ obviously is in the .ne,gative. 'We say because none, 

... " 

. . . . . .' . .. " . 
of the pieces of evidence relied upon is a substantive piece of . ' 

!. , .' ", .. " . . 

evidence and so long a suhstantiveordirectev,denceoi~ ~ot " 
. . . -. . .... 

available no other typ~ of evidence, howsocver,collvill'cil1git ' 
. . ' \ 

lllay'l~~J>cHn he relied lIpon~)r I,:an f(""lIth~ hasis ()fc~,i,vj~ti()n. 

.. : -~ ;'" 

. 1 " 

'In 'the case of Qalb Abbas alias Nahola v. The State~eported' ~~J997<>:;, . ' 
. . .'. . : .. - , - -. 

. - : . 
' : . . : ' 

SCMR 290 the above view was affirmed. Thus, in the circumstances ,'; , . . ." . . . . ~ . 

. of the case convictiona~~?-;~~~tenceS'record~d' ag;;tinstthe' appellant ; . . .. ~. 

cannot be ,sustained. 
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. . 
. Since it is not possible for a Court orlaw to recon) convidiolloll . 

. . 
i 

mere conjectures and hypothesis, therefore, we, In view · of 'above 

discussion, have been left with no option but to hold ' that · the 

I 

prosecution has miserably failed to pro~e its case against the appellant. 

In this case, there is room for doubt; benefit wh~reof, mllst g(l to the 

appellant Consequently, this appeal is accepted. The conviction and .. 

. sentences recorded against appellant Pervaiz Masih son of Ghulatn 

Masih by the learned Additional Ses~ions .Judge, Lahore vide judgment . . . 

. . . 

dated 30.3.2004, arc set aside and he is acquitted of the charge. lie shnll 

be released forthwith , if not required in any other case. 

These are the reasons of ollr short order of the even date. 

lslamabad,dated the 
lSthApriL ~005 

ABDUL RAIIMAN/* * 
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